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CONCISE STATEMENT
Form NCF1
No. of 2024
Federal Court of Australia
District Registry: Tasmania
Division: General

COMMISSIONER OF THE NDIS QUALITY AND SAFEGUARDS COMMISSION
Applicant

OAK TASMANIA (ACN 055 920 306)
Respondent

1. This is a claim against the Respondent (Oak), a registered NDIS provider under section 73E
of the National Disability Insurance Scheme Act 2013 (Cth) (NDIS Act), for contraventions of
ss 73J and 73V of the NDIS Act between 1 July 2019 and 1 December 2023 (Relevant
Period) in failing to:

a. comply with the requirements of the National Disability Insurance Scheme (Incident
Management and Reportable Incidents) Rules 2018 (Cth) (IMRI Rules);

b. provide supports and services to people with disability in a safe and competent manner,
with care and skill pursuant to s 6(c) of the National Disability Insurance Scheme (Code

of Conduct) Rules 2018 (Cth) (Code); and

c. comply with the requirements of the National Disability Insurance Scheme (Provider
Registration and Practice Standards) Rules 2018 (Cth) (Practice Standards),

constituting breaches of conditions of Oak’s registration as a NDIS services provider and
breaches of ss 73J and 73V of the NDIS Act.

A. IMPORTANT FACTS GIVING RISE TO THE CLAIM
Reportable Incidents

2. Onorabout 1 July 2019, Oak became a registered NDIS provider, and has since that date
remained a registered NDIS provider.

3.  One of the conditions of Oak’s registration is that it comply with all applicable requirements
relating to Reportable Incidents prescribed by the IMRI Rules.
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4.  Reportable Incidents are defined under s 73Z(4) of the NDIS Act as including:
a. the death of a person with disability; or
b. serious injury to a person with disability; or
c. abuse or neglect of a person with disability; or
d. unlawful sexual or physical contact with, or assault of, a person with disability; or

e. sexual misconduct committed against, or in the presence of, a person with disability,
including grooming of the person for sexual activity; or

f. the use of a restrictive practice in relation to a person with disability, other than where
the use is in accordance with an authorisation (however described) of a State or
Territory in relation to the person.

5. Pursuant to s 73Z of the NDIS Act and Part 3 of the IMRI Rules, registered NDIS providers
must report all Reportable Incidents that occur in connection with the provision of supports
or services to the Commission within 24 hours (if those incidents are those listed at
paragraphs 4.a to 4.e above) or within 5 days (if those incidents are those listed at paragraph
4.f above): rr 20 and 21 IMRI Rules. A Reportable Incident includes a Reportable Incident
that is alleged to have occurred as per r 17 IMRI Rules.

6. From 1 July 2019, all registered NDIS providers are required to notify the Applicant
(Commission) of Reportable Incidents, including through the Commission Provider Portal
(Portal). The Portal requires a provider to self-report the relevant information regarding the
Reportable Incident, including:

a. a primary contact at the registered NDIS provider;
b. the person with a disability impacted by the incident;

c. adescription of the incident;

d. the date and time that: (a) the incident occurred, (b) when the first worker became
aware of the incident and (c) when a key personnel was made aware of the incident;

e. what immediate action was taken by the provider; and
f. whether the provider has undertaken a risk assessment of the incident.

7.  Ifthe Commission is notified about a Reportable Incident, it may take certain action, including
requiring the provider to undertake specified remedial action, carry out an internal
investigation about the incident or engage an independent expert to investigate and report
on the incident: r 26 IMRI Rules.

8. Further, registered NDIS providers must implement and maintain incident management
systems that comply with the requirements of the NDIS Act and IMRI Rules: s 73Y of the
NDIS Act; r 8 IMRI Rules.
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10.

11.

12.

13.

Key Personnel (as defined under s 11A of the NDIS Act) of the registered NDIS provider are
required to take all reasonable steps to ensure that Reportable Incidents that occur in
connection with the provision of supports and services are notified to the Commission: r 18
IMRI Rules.

Employees or persons otherwise engaged by a registered NDIS provider who become aware
that a Reportable Incident had occurred in connection with the provision of supports or
services by the provider must notify either a Key Personnel, a supervisor or manager or a
person who is responsible for reporting the Reportable Incidents to the Commission: r 19
IMRI Rules.

Throughout the Relevant Period, Oak failed to notify the Commission of the Reportable
Incidents within the time period required under the IMRI Rules in the following instances:

a. for Reportable Incidents required to be reported to the Commission within 24 hours
(pursuant to r 20 of the IMRI Rules), Oak failed to report 202 within the requisite time
period as set out in Annexure 1; and

b. for Reportable Incidents required to be reported to the Commission within 5 business
days (pursuant to r 21 of the IMRI Rules), Oak failed to report 471 within the requisite
time period as set out in Annexure 2.

For the purposes of paragraph 11 above, Oak was aware of each of the Reportable Incidents
identified in Annexures 1 and 2 at the earlier of either the time that a draft report of the
Reportable Incident was created in the Portal as indicated in column 5 of Annexures 1 and 2
or amember of Oak's Key Personnel was made aware of the Reportable Incident as indicated
in Column 4 of Annexures 1 and 2.

By reason of its failures to comply with the IMRI Rules as stated in paragraph 11 above, Oak
contravened s 73J of the NDIS Act on each occasion that it failed to notify the Commission
of the Reportable Incidents set out in Annexures 1 and 2 within the required time period.

Specific Incidents of Oak’s non-compliance with the Code and Practice Standards

14.

15.

16.

17.

Section 73V(3) of the NDIS Act provides that a person contravenes s 73V (which is a civil
penalty provision) if the person is subject to a requirement under the Code and fails to comply
with the requirement.

At all material times, Oak was required to comply with the Code because it was a “Code-
covered person” within the meaning of s 5(2)(a) of the Code as a NDIS provider.

Section 6(c) of the Code provides that in providing supports or services to people with
disability, a Code-covered person must provide supports and services in a safe and
competent manner, with care and skill.

At all relevant times, Oak was an NDIS provider and a “Code-covered person”. By reason of

the facts described in Annexures 3 to 7, Oak did not provide supports and services in a safe
and competent manner, with due care and skill.
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18. By reason of the matters described in paragraph 17 above, Oak failed to comply with the
Code when it provided the support to the persons as described in Annexures 3 to 7.

19. By reason of its failures to comply with the Code as stated in paragraph 18 above, Oak
contravened s 73V of the NDIS Act on each occasion that it failed to comply with the Code.

20. Further, s 73F of the NDIS Act provides, among other things, that a person must comply with
all applicable requirements under the Code and Practice Standards: s 73F(2)(b) and (c) NDIS
Act.

21. At all material times, Oak was required to comply with the standards specified in the Practice
Standards to remain registered as an NDIS provider, including: Schedule 1, s 10 (risk
management); s 16 (continuity of supports); s 26A (mealtime management).

22. At all relevant times, Oak was a registered NDIS provider and was registered to provide
support and services to NDIS participants, including accommodation, transport, assisted
living and household tasks.

23. By reason of the facts described in Annexures 3 to 7, Oak failed to comply with Schedule 1,
ss 10, 16, 26A of the Practice Standards for the reasons set out in each Annexures 3 to 7 (as
identified in those Annexures).

24. By reason of its failures to comply with the Practice Standards as stated in paragraph 23
above, Oak contravened s 73J of the NDIS Act on each occasion that it failed to comply with
each of the Practice Standards set out in Annexures 3 to 7.

B. RELIEF SOUGHT FROM THE COURT

25. The Commissioner seeks declarations that Oak contravened ss 73J and 73V of the NDIS Act
on each occasion that it failed to comply with the IMRI Rules, the Code and Practice
Standards as set out in this Concise Statements and Annexures 1 to 7.

26. The Commissioner also seeks pecuniary penalties and ancillary orders as set out in the
Originating Application.

C. PRIMARY LEGAL GROUNDS FOR THE RELIEF SOUGHT

27. Oak contravened s 73J of the NDIS Act throughout the Relevant Period by breaching its
conditions of registration as a registered NDIS provider to: comply with all applicable
requirements relating to Reportable Incidents prescribed by the IMRI Rules (condition h of its
certificate of registration and in consequence ss 73F(2)(h) and 73J of the NDIS Act); comply
with all applicable requirements of the Code and the Practice Standards.

28. Further, Oak contravened s 73J of the NDIS Act throughout the Relevant Period by its failures
to comply with the requirements of the Practice Standards as specified in paragraphs 20 to
24 above.

29. Further, Oak contravened s 73V of the NDIS throughout the Relevant Period by failing to
comply with the Code as specified in paragraphs 14 to 19 above.
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30.

Pursuant to s 97 of the Regulatory Powers (Standard Provisions) Act 2014 (Cth), the
elements of ss 73J and 73V of the NDIS Act that were done by an employee, agent or officer
of Oak as described in the Annexures to this Concise Statement, were done by those persons
acting within the actual or apparent scope of their employment and/or authority, and are
therefore attributable to Oak.

D. HARM SUFFERED

31.

32.

33.

Date:

Oak’s contraventions of the NDIS Act prevented the NDIS Commissioner from giving effect
to its primary purpose under the legislative scheme: to protect and prevent harm to people
with a disability who are receiving support and services from registered NDIS providers. As
it failed to notify the Commission within the requisite time, the persons impacted by the
Reportable Incidents may have been deprived of prompt, adequate and necessary treatment
or responses to the harm that they suffered.

Further, Oak’s contraventions of the NDIS Act through its non-compliance with the Code and
relevant Practice Standards, as detailed in Annexures 3 to 7, caused (or at least put persons
at risk of) harm of the utmost seriousness to persons with disabilities who, by virtue of those
disabilities required protection from harm. Oak’s failures resulted in harm and suffering (or at
least the serious risk of harm and suffering) experienced by those persons detailed in
Annexures 3 to 7 which could have been prevented had Oak complied with its obligations
under the Code, Practice Standards and NDIS Act. Further, harm was also suffered by family
members, friends and carers of the persons the subject of Annexures 3 to 7 in the sense that
those persons likely experienced stress and anxiety in entrusting Oak as the provider of a
necessary service to and caring for someone who requires their assistance and those
services have been provided in an environment in which there is non-compliance with the
rules and regulations designed to protect them.

It is a matter of high public policy that the obligations of NDIS providers, which are voluntarily
assumed, are met and, if not met, strictly enforced. As the regulator responsible for
monitoring compliance with the Act, the Practice Standards, the IMRI Rules and the Code,
the NDIS Commissioner is acting to protect the public interest.

19 April 2024

Solicitors for the Applicant

This Concise Statement was prepared by Sahrah Hogan of counsel, and settled by Dr Charles
Parkinson KC.
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CERTIFICATE OF LAWYER
| Rebecca Caroline Jaffe certify to the Court that, in relation to the concise statement filed on
behalf of the Plaintiff, the factual and legal material available to me at present provides a proper

basis for each allegation in the concise statement.

Date: 19 April 2024

Lawyer for the Applicant
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ANNEXURE 3

MS D
At all relevant times, Ms D was a client of Oak.

Ms D was a resident at an Oak managed property with three other persons with similar
needs.

Ms D has an intellectual disability along with hypersensitive hearing, Tourette's
syndrome, severe scoliosis and Marfan Syndrome.

Catheter mismanagement incident

4.

5.

8.

Ms D relied on a suprapubic catheter for bladder control.

Ms D receives 24/7 supported independent living support with an active overnight shift
from Oak. She also receives catheter services and support from Oak.

At all relevant times, Ms D had a catheter management plan in place to provide
information to disability support workers on how to care for Ms D’s complex care needs,
including:
a. how to empty leg and night urine bags;
b. how to ensure the catheter is implemented correctly; and
c. how to identify urinary tract infections or bladder infections.
Particulars
Catheter Management Ms D, March 2021.
At all relevant times, Oak was aware that Ms D had a catheter care plan in place that
was required to be followed at all times and that, if not followed, could lead to infections
that carried significant associated morbidity and mortality risks.
Particulars
Catheter Management for Ms D, March 2021, page 4.
Oak’s awareness of Ms D’s catheter care plan can be inferred from
the Reportable Incident 5 Day Report for Rl 4-FZSYISH dated 26
March 2021 filed by Oak page 6.
At all relevant times, Oak was aware of the requirement that Oak staff members engage

in yearly catheter training to ensure that catheter care plans were implemented
appropriately and safely for all participants.
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10.

11.

12.

13.

Particulars

Oak’s awareness of Ms D’s catheter care plan can be inferred from
Oak reporting in the Reportable Incident Immediate Notification for RI
4-FZSYISH dated 26 March 2021 filed by Oak page 9 that “there is a
catheter care plan in place [easy access] yearly catheter training for all
staff”.

On 16 March 2021, Ms D's day bag (the leg bag usually worn under clothing and
attached above the knee with velcro strap) was not unclipped by the relevant staff
member, as required by her catheter care plan, to allow her urine to flow into the night
bag, being the bag attached directly to the leg bag for use over-night (which holds a
larger volume of urine).

Particulars
Catheter Management for Ms D, March 2021, page 2.
The urine bypassed the catheter, resulting in swelling to Ms D’s vulva and pubic areas.
The Oak staff member that was caring for Ms D at the time of the incident had received
catheter care training in 2019 but had not received any refresher training, which was
required annually.

Particulars

Reportable Incident 5 Day Report for Rl 4-FZSYISH dated 26 March
2021 filed by Oak page 5.

Oak Possability Root Cause Analysis report by _1
August 2021, page 4.

Oak made a report to the NDIS Commission on 26 March 2021 about the incident as
Oak considered that it met the criteria of neglect of a person with a disability.

Particulars

Reportable Incident Immediate Notification for Rl 4-FZSYISH dated 26
March 2021 filed by Oak.

Reportable Incident 5 Day Report for Rl 4-FZSYISH dated 26 March
2021 filed by Oak.

By reason of the matters above, Oak failed to ensure that its employees complied with
the requirements of Ms D’s catheter management plan on 16 March 2021, in particular
by failing to provide supports and services to Ms D in a safe and competent manner,
with care, skill and safety on 16 March 2021.
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14. In the premises of the above, Oak failed to comply with section 6(c) of the Code in that
Oak did not provide supports and services in a safe and competent manner, with care
and skill.

Mealtime mismanagement incident

15. Atall relevant times, Ms D had a meal management plan in place to provide information
to disability support workers on how to care for Ms D’s complex care needs, including:

a. how to prepare Ms D’s food to ensure it is an appropriate texture;
b. how to position Ms D at the dining table for her meals;

c. the level of supervision required when Ms D ate, drank or consumed medication;
and

d. how to minimise the risk of aspiration and/or choking to Ms D based on her recent
history and experience of such consequences.

Particulars
Meal Management Plan Summary current as at 17 June 2022, Ms D.

16. At all relevant times, Oak was aware that Ms D had a meal management plan in place
that was required to be followed at all times.

Particulars
Meal Management Plan Summary current as at 17 June 2022, Ms D.
Oak’s awareness of Ms D’'s meal management plan can be inferred
from the Reportable Incident 5 Day Report for RI 4-HG3XODP dated
12 July 2021 filed by Oak page 20.

17. On 24 June 2022,_fai|ed to adhere to Ms D’s mealtime management plan in
serving her breakfast.

18.  On 12 July 2022, an Oak staff member, _ reported to Oak senior personnel
that on shifts he worked with another Oak staff member, , that - failed
to adhere to Ms D's meal management plan on each occasion.

Particulars

Reportable Incident 5 Day Report for Rl 4-HG3XODP dated 12 July 2021 filed
by Oak page 5 and Email correspondence between )
& _ dated 24-27 June 2022. The Oak staff member,

, reported that on 24 June 2022, he observed making rice
bubbles for Ms D’s breakfast that was “swimming in milk”; and that ﬁ
“has had staff have to correct his meals at least 5 times that | have seen which
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is also every shift | have worked with him'; and that - also had “seen
the sizes of the pieces of food served up and they are far too big and are a
choking risk and again will result in a trip to hospital”. See requirements of the
Mealtime management plan current as at 17 June 2022, Ms D, page 8 for
requirements including “soft and moist food, but with no liquid leaking/dripping
from the food.”

19. By reason of the matters above, Oak failed to ensure that its employees complied with
the requirements of Ms D’s mealtime management plan on 24 June 2022, in particular
by failing to:

a. provide supports and services to Ms D in a safe and competent manner, with care
skill and safety on 24 June 2022; and

b. provide Ms D meals that were in accordance with her mealtime management plan
and appropriate for her individual needs on 24 June 2022.

20. Inthe premises of the above, Oak failed to comply with:

a. section 6(c) of the Code in that Oak did not provide supports and services in a safe
and competent manner, with care and skill; and

b. section 26A (Schedule 1) of the Practice Standards, in that Oak did not provide Ms

D a meal that was of a texture and in a manner that was appropriate to her
individual needs.
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ANNEXURE 4

MSH

1. Ms H was a client of Oak from around February 2020, where Oak provided supported
independent living accommodation and services to Ms H at .
, Tasmania.

2. Ms H is a NDIS participant who requires 24/7 care from two support workers per shift.
She has multiple sclerosis, osteoarthritis and contact dermatitis, in addition to a history
of depression and anxiety and bilateral hip replacements.

3. At all relevant times, Oak was aware that:

a. Ms H was admitted to hospital with an infected pressure injury to her
sacrum/perineal area in or around 4 February 2021,

b. subsequent to this admission, was recommended by an occupational therapist, .
, to have two persons for all mobility transfers at home, including

bathing;

C. _ opined that Ms H would have been exposed to extreme risk of
injury if she were to be transferred using a “quick move” device which is also
referred to as a “Sara Stedy”; and

d. required a full sling hoist and slide sheet to assist with manual handling of Ms H by
support staff.

Particulars

Report of , Occupational Therapist, dated 3 March
2021 ( Report); [ statement 30 May 2022,

paragraph [8].

Email chain from to and to
(both of Oak/Possability) on 3 March 2021 at 5.00pm
which forwarded the Report on 3 March 2021, together

recommendations in the cover email of 3 March

with
2021.

4. On 11 March 2021, following the discharge of Ms H from hospital, _ and
another Occupational Therapy Manager conducted training of Oak employees on the
use of the sling hoist for staff to assist Ms H in her home.

Particulars

Statement of_ dated 30 May 2022, paragraphs 10-

14; and email dated 5 March 2021 from to - and
_ copying ), both Oak/Possability

employees.
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10.

11.

12.

13.

14.

15.

Oak’s awareness of the required use of the sling hoist to manage Ms
H's care at home can be inferred from the staff training which occurred
on 11 March 2021 that Oak knew that there was a need to use a sling
hoist for Ms H, as that was in fact, the reason the training was being
conducted for Oak staff.

27 March 2021 showering incident

On 27 March 2021, at approximately 10:00am, Ms H was transferred from her bed to
the shower by _ and _ both Oak employees, using a “Sara
Stedy”.

During the showering process, Ms H was at some point placed on the shower floor. After
the showering process was finished, Ms H was transferred back to bed by the Oak
employees using a sling hoist and not a Sara Stedy.

Particulars
See | statement to the NDIS Commission dated 11
August 2021, at paragraphs [10], [13],to [22] and - Statement
to NDIS Commission dated 11 August 2021 at paragraphs [9] to [15].

When Ms H returned to her bed, a pillow was placed under her right leg to “keep her
heels up to relive (sic) pressure under her heels’.

Particulars

See _ Statement at paragraphs [22] and - Statement
at paragraphs [14].

At approximately 3:00pm, _ and _ both Oak employees,

commenced the afternoon shift to assist Ms H.

At approximately 5:00pm, Ms H woke up complaining of a sore right leg.

At approximately 8:00pm, _ and _ attempted to give personal care

in bed and Ms H cried out in pain when she was rolled.

_ and _ assessed Ms H's pain levels and contacted their

supervisors at Oak.
At approximately 9:53pm, _ called a non-urgent ambulance.

Ms H was transferred to hospital by ambulance and admitted in the early hours of 28
March 2021.

Ms H was diagnosed in hospital with a fractured femur of her right leg.

Ms H was discharged from hospital on 2 April 2021.
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Particulars

Statement of_ to NDIS Commission dated 17 November
2021 at paragraphs [6] to [17] and Statement of_ to
NDIS Commission dated 16 November 2021 at paragraphs [6], [9] to
[14].

Attachment A: SalesForce notes dated 27 July 2021, reporting
incident of 27 March 2021.

An x-ray report stated that she sustained a “Spiral fracture distal shaft
of femur with displaced fracture fragments”. Radiologist's report dated
28 March 2021.

16. On 14 April 2021, an updated Occupational Therapy Report was prepared by -
and _ on 14 April 2021 (Updated OT Report).

Particulars
The Updated OT Report said: “Mobility/transfers.... Due to [Ms H's]
fear of pain, strict cares in bed are recommended until [Ms H's]
community OT can provide carer training once more funding has
become available in [Ms H's] NDIS plan”.
17. On the same day, Oak Tasmania was provided a copy of the Updated OT Report.

Particulars

Section 56 NDIS Act Response by Oak to NDIS Commission dated 24
February 2023, page 3.

18. By reason of the incident on 27 March 2021 above, Ms H:

a. likely sustained the fracture as a result of falling or slipping to the floor or whilst
being transferred in the Sara Stedy or sling hoist;

b. itis likely that Ms H sustained the fracture during showering and personal care;

c. the fracture was likely the result of a single incident between the hours of 7am and
3pm on 27 March 2021; and

d. it was not possible to exclude the possibility that it was initially a non-displaced
fracture (meaning the bone had broken but did not move out of alignment) which
was then displaced (moved out of alignment) by her being rolled in bed about 8.00
pm during a pad change by the afternoon staff.

19. By reason of the matters above, Oak failed to ensure that its employees complied with

the requirements of the _ Report in regards to the transfer and handling of
Ms H at home, in particular by failing to use the sling hoist in circumstances where Oak
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was on notice that the sling hoist was the recommended means by which Ms H should
be moved.

20. In the premises of the above, Oak failed to comply with section 6(c) of the Code in that

Oak did not provide supports and services to Ms H in a safe and competent manner,
with care and skill.
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10.

ANNEXURE 5

MR S
At all relevant times, Mr S was a client of Oak.

Mr S has Prader-Willi syndrome, including hyperphagia - being excessive and
compulsive food seeking and lack of satiety, and a mild intellectual disability.

Mr S lives in cluster style accommodation at _ with support

provided by Oak.

Mr S lives on his own in his own unit and is provided with 1:1 ratio of scheduled daily
support for his personal care, meal preparation, shopping and community access by
Oak.

At all relevant times, Mr S had a behaviour management plan (BMP) in place to, among
other things, improve Mr S’s quality of life and his emotional and physical wellbeing,
reduce his stress and address his behaviours of concern.

The BMP provided that, among other things, Mr S:

a. required permanent and lifelong food security and environmental restrictions to
ensure that Mr S did not engage in uncontrollable overeating; and

b. required access to his money to be restricted as part of the food security measures
in place to support Mr S with his condition.

Particulars
Comprehensive BMP Mr S dated 10 January 2022 at pages 17 to 19.
At all relevant times, Oak was aware of Mr S's BMP and its requirements to be followed.
Particulars
Oak’s awareness of Mr S's BMP can be inferred from the Reportable
incident 4-H9GS203 immediate notification dated 31 May 2022, filed

by Oak, page 6.

On 29 May 2022 at approximately 9:35am, an Oak employee attended Mr S's home to
assist him with his daily morning routine.

Mr S confronted the Oak employee in a threatening manner, demanding access to
$147.00 cash from his locked cash box.

The Oak employee proceeded to hand Mr S the money and left the property.

Particulars
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11.

12.

13.

14.

15.

16.

Reportable incident 4-H9GS203 immediate notification dated 31 May
2022.

On 30 May 2022, a different Oak employee attended Mr S's home to assist him with his
daily activities and observed Mr S to be unwell.

The Oak employee called an ambulance and Mr S was taken to hospital.

Treating physicians observed that Mr S had recently consumed a large amount of food
and Mr S was treated.

Receipts and packaging for $147.00 of bakery items were located in Mr S's home by
Oak employees on or around 30 May 2022.

Particulars

Reportable incident 4-H9GS203 immediate notification dated 31 May
2022.

By reason of the matters above, Oak failed to provide supports to Mr S in a safe and
competent manner, in particular by:

a. failing to appropriately monitor Mr S's behaviour following his access to money,
and

b. failing to take any steps to prevent him from purchasing and consuming a large
volume of food leading to hospitalisation.

In the premises of the above, Oak failed to comply with section 6(c) of the Code in that
Oak did not provide supports and services in a safe and competent manner, with care
and skill.

Doc ID 1181035963/v1



ANNEXURE 6

MS C
1. At all relevant times, Ms C was a client of Oak.

2. Ms C lived in an Oak Supported Independent Living (SIL) home with 3 other NDIS
participants.

3. Ms C has limited hearing and eyesight and has type 1 diabetes. Ms C also has an
intellectual disability, anxiety disorder, high blood pressure and vitamin D deficiency.

4.  Ms C receives assistance with daily living skills at the SIL home from Oak, and also
receives 'Community Access' services 3 days a week from another provider, We
Genuinely Care (WGC).

5. Atall relevant times, Ms C had a complex care plan in place, prepared by a registered
nurse in consultation with family, Ms C and any relevant medical professionals, to
provide information to support worked on how to care for Ms C.

6.  As part of her care plan requirements, Ms C was required to have insulin administered
to her by her support workers on a daily basis.

Particulars
Ms C's complex care plan dated October 2022, page 15.
7. At all relevant times, Oak was aware that:
a. Ms C had type 1 diabetes that required daily monitoring and treatment;

b. she required insulin to be administered to her by a support worker on a daily basis;
and

c. there were particular steps required to be followed and implemented if Ms C’s
blood glucose levels were too high, including “any [blood sugar level] reading that
is 15 mmol/L or higher is considered too high. Remember a good reading for [Ms
C] is between 5— 10” and “if BGL is >15 at dinner time, give 5 units of Novorapid’.

Particulars
Ms C’s complex care plan dated October 2022, pages 34-38.
Oak’s awareness of Ms C’s complex care plan can be inferred from
the Oak staff training register contained in the complex care plan itself
at page 67, as well as the 5 Day Report for Reportable Incident ID 4-
IGZCBQN dated 24 March 2023, filed by Oak, page 19.

8.  On 10 March 2023, Ms C had dental surgery at Royal Hobart Hospital.
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10.

11.

12.

13.

14.

15.

16.

Ms C was transported home by a WGC employee from hospital on the same day.

Ms C returned to her SIL home, supported by the care of Oak, on 10 March 2023.
From approximately the evening of 10 March 2023 to the morning of 11 March 2023, Ms
C's blood sugar levels (BSL) were high, around 20, when they should have been
between 5-10.

Particulars

Serious Incident Report dated 11 March 2023 and Written Warning to
dated 15 May 2023.

The Oak staff members failed to administer insulin to Ms C as required by her complex
care plan.

Particulars
Ms C’s complex care plan dated October 2022, pages 36.
Further, on 10 March 2023, Oak staff members failed to seek medical advice in
circumstances where Ms C’s complex care plan required a medical professional to be
contacted if Ms C’s BSL was above 20.
Particulars
Ms C’s complex care plan dated October 2022, pages 36.
On 11 March 2023, at around 8:30 am, that day a registered nurse (_),
attended the SIL, and identified signs of ketones in Ms C. She then contacted Ms C’s
general practitioner and an ambulance to take Ms C to hospital.
Particulars
5 Day Report for Reportable Incident ID 4-IGZCBQN dated 24 March
2023, filed by Oak, page 5; and Email from ||| Gzt N
and [ dated 12 March 2023,

By reason of the matters above, Oak failed to:

a. follow Ms C's complex care plan and provide her with insulin when her BSL was
above 15; and

b. failed to seek medical advice when Ms C’s BSL reached around 20, contrary to her
complex care plan requirements.

In the premises of the above, Oak failed to comply with:
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a. section 6(c) of the Code in that Oak did not provide supports and services in a safe
and competent manner, with care and skill; and

b. section 10 (Schedule 1) of the Practice Standards, in that Oak failed to manage the
risks to Ms C.
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ANNEXURE 7

MS w

1. Ms W was a client of Oak from around 18 June 2013. At the time of the incident
described below, Ms W was 16 years of age.

2. Ms W has an intellectual disability, type 2 diabetes, eczema, asthma and has previously
been diagnosed with depression and anxiety.

3. Ms W resides with her family and accesses regular Oak respite services where she
requires full assistance with home duties and activities.

4. At all relevant times, Ms W had in place an Individual Support Profile and Plan that
provided Oak support workers with information on how to best care for Ms W and on
what Ms W and her family desired from the provision of Oak’s care, including access to
safe and regular respite.

Particulars

Individual Support Profile and Plan (Plan) dated 29 March 2023 for Ms
W, page 20.

5. At all relevant times, Oak was aware that Ms W:

a. had no concept of danger, and would leave the premises if a gate or door was left
open;

b. required close and constant observation;

c. would generally sleep through the night once asleep, however would require
physical direction, prompts and cues with verbal instructions to return to bed if she
awoke overnight.

Particulars

Individual Support Profile and Plan (Plan) dated 29 March 2023 for Ms
W, pages 6 and 14.

Oak’s awareness of Ms W’s Plan can be inferred from the Plan being
created and prepared by Oak itself.

6.  On 29 June 2023 at approximately 11:00pm, Oak employee ||l arrived for his
shift to assist Ms W at * (Respite Centre).

7. Shortly prior to this time, another Oak employee, , finished her shift in assisting
Ms W and completed a handover with .

Doc ID 1181035963/v1



10.

11.

12.

13.

14.

15.

- left the Respite Centre at the conclusion of her handover with - but
returned shortly after to return the respite van key to the Respite Centre (having
accidently taken it).

' observed that _ car was not at the Respite Centre, nor was .

- called the Respite Centre’s phone line, but no one answered.
Particulars
File Note - Staff - Intervie\w dated 8 July 2023, page 1; File
Note - Staff - Interview of dated 11 July 2023.
' then contacted Oak’s Afterhours telephone line to report the absence of .

On 29 June 2023 at approximately 11:20pm, - returned to the Respite Centre.

Particulars
File Note - Staff - Interview of dated 8 July 2023, page 2; File
Note - Staff - Interview of dated 11 July 2023, page 1.
- had left Ms W alone at the Respite Centre for up to 20 minutes.

Particulars

File Note - Staff - Interview of dated 8 July 2023, page 2; File

Note - Staff - Interview of dated 11 July 2023, page 1.
By reason of the matters above, Oak failed to ensure that its employees provided
support and care to Ms W in a safe and competent manner with due care and skill, in
particular in failing to be present for an entire shift in circumstances where Oak knew of
the supports required by Ms W if she were to awake, as set out in paragraph 5(c) above.
Further, Oak failed to ensure that Ms W was able to access timely and appropriate

supports without interruption due to the absence of a support worker being at the Respite
for approximately up to 20 minutes.

In the premises of the above, Oak failed to comply with:

a. section 6(c) of the Code in that Oak did not provide supports and services in a safe
and competent manner, with care and skill; and

b. section 16 (Schedule 1) of the Practice Standards, in that Oak did not provide
timely and appropriate supports without interruption.
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