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It is our hope that as Australians we can work together to make a meaningful difference for a more inclusive and respectful society for all.
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About the NDIS Quality and Safeguards Commission
The NDIS Quality and Safeguards Commission (NDIS Commission) is an independent Australian Government body that regulates the National Disability Insurance Scheme (NDIS). We protect the rights of people with disability, register and regulate NDIS providers, and work with NDIS participants and the disability sector to improve the quality and safety of their NDIS supports and services and ensure the Scheme’s sustainability.
About Proposed Regulatory Reform
The Government is changing the NDIS to make it better for everyone. To do this, we want to hear your thoughts and opinions on the changes the Government is making.
We will put participant voices at the centre and prioritise groups most affected by reform. Our language will be accessible, clear and straight forward, and you will be able to engage in a variety of different ways. We welcome your feedback on how we can do better.  
What we are talking about
We started talking to participants, providers and workers about these proposed changes in October 2024. We are talking about several main topics: 

This paper is about proposed changes to the NDIS Act (Bill No. 2).  We have prepared Easy Read version of this paper. 

You can find out more about the proposed changes on our website: Reform Hub.
Tell us how we can improve
We want to know if we can make our approach better. If you have feedback on how we can improve our engagement, please contact us at consultation@ndiscommission.gov.au. 
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About Bill No 2
The Disability Royal Commission’s Final Report highlighted the quality and safeguarding challenges that still exist for people with disability in the Australian community. 
NDIS participants, their supporters and the broader community need a regulator with stronger powers to increase the safety and quality of NDIS services and supports. 
Proposed Bill No. 2 will amend the NDIS Act to strengthen the monitoring and compliance powers of the NDIS Commission, and introduce stronger information gathering and banning powers. 

Where we are going
Our plan to consult on Bill No 2 includes:
Step 1: Commence consultation in October 2024.
Step 2: Publish a consultation paper and ask for feedback (this document). Hold roundtables and consultation sessions with key stakeholders. 
Step 3: Publish exposure draft of Bill No 2 by no earlier than Autumn 2025.
Step 4: Introduce Bill No 2 into Parliament.
To find out more about what we are doing on other topics, and how this fits, please see our Consultation Roadmap.
What we want to know
We want to hear about the following issues:
Your views and ideas on the 10 proposed measures.
Your suggestions on other potential amendments to the NDIS Act to increase the quality and safety of NDIS supports.
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Purpose
The purpose of this consultation paper is to seek community feedback on proposed legislative reforms to strengthen the safeguarding powers of the NDIS Commission.  These powers aim to improve the quality and safety of NDIS supports for participants.
About Bill No 2
The Disability Royal Commission’s Final Report highlighted the quality and safeguarding challenges that still exist for people with disability in the Australian community. 
NDIS participants, their supporters and the broader community need a regulator with stronger powers to increase safeguards. 
Bill No 2 will amend the NDIS Act to impose stricter regulatory requirements, and introduce stronger information gathering and banning powers. 
What we want to know about
Further legislative reforms are proposed to keep NDIS participants safe from fraudulent and negligent NDIS providers and workers, by strengthening the deterrence and compliance powers of the NDIS Commission. This responds to the recommendations of the Disability Royal Commission by ensuring the NDIS Commission has the necessary powers to better safeguard NDIS participants from violence, abuse and neglect.
We have proposed 10 measures in three main areas: 
Changes to the penalty framework and introducing statutory requirements;
Safeguarding measures; and 
Information gathering powers.
We are seeking feedback on these changes, including how they would work in practice and how we can help providers and workers to understand the new obligations proposed. 
Key Questions
We want to hear from you, including your views on the questions set out below. 
Penalty framework and statutory requirements – to ensure a fit-for-purpose penalties and offences framework to deter people doing the wrong thing 
1. Do you support the two new proposed statutory duties for NDIS providers and their key personnel?
2. Do you think the proposed new statutory duties for NDIS providers and their key personnel should be more or less expansive, or revised in other ways?  
3. Do you support the proposed new and increased penalties and offences framework?
4. Do you think the proposed new and increased penalties and offences framework should be revised in any way?
5. Do you support the proposed anti-promotion orders powers?
6. Do you think the proposed anti-promotion orders powers should be revised in any way?
7. Do you have any concerns about the proposal to enable evidentiary certificates signed by the NDIS Commissioner to be prima facie evidence of matters specified in the certificate? (If so, what are your concerns?)   
Safeguarding – to ensure unsuitable persons can be excluded from the NDIS by adding categories of people who a banning order can be imposed against 
8. Do you support the proposed expansion of categories of people against whom a banning order may be imposed; ie beyond NDIS providers and workers, to include NDIS auditors and consultants?
9. Are there additional categories of people involved in the NDIS that you think the NDIS Commission should be able to impose bans against?   
Information gathering – strengthening the NDIS Commission’s powers to obtain relevant information from NDIS providers and other persons within appropriate timeframes
10. Do you have any concerns about the proposed measures to strengthen the NDIS Commission’s powers to obtain relevant information from NDIS providers? (If so, what are your concerns?)
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The purpose of this consultation paper is to seek community feedback on proposed legislative reforms to strengthen the safeguarding powers of the NDIS Commission.  These powers aim to improve the quality and safety of NDIS supports for participants.
[bookmark: _Toc181877949]Context
Recent amendments to the National Disability Insurance Scheme Act 2013 (NDIS Act), under the National Disability Insurance Scheme Amendment (Getting the NDIS Back on Track No. 1) Act 2024, which commenced on 3 October 2024, provide clarity on who the NDIS is for, how funding is allocated to participants, and what funding can be used for.
Further legislative reforms are proposed to keep NDIS participants safe from fraudulent and negligent NDIS providers and workers, by strengthening the deterrence and compliance powers of the NDIS Commission. 
The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability and the Independent NDIS Review identified systemic issues of abuse, neglect and exploitation of people with disability, and the need to adopt a more active approach to monitoring the delivery of NDIS supports and a stronger approach to compliance and enforcement. The proposed reforms are designed to achieve these objectives by ensuring the NDIS Commission has the necessary powers to better safeguard NDIS participants from violence, abuse and neglect, and increase the quality of services.  
[bookmark: _Toc181877950]Proposed legislative reform areas
The proposed legislative reforms are focussed on three key areas:
Penalty framework and statutory requirements – to ensure a fit-for-purpose penalties and offences framework to deter people doing the wrong thing
Safeguarding – to ensure unsuitable persons can be excluded from the NDIS by adding categories of people who a banning order can be imposed against. 
[bookmark: _Toc120595869][bookmark: _Toc120596561][bookmark: _Toc122366104][bookmark: _Toc122366269]Information gathering – strengthening the NDIS Commission’s powers to obtain relevant information from NDIS providers and other persons within appropriate timeframes.
The measures under the three proposed legislative reform areas are described in the next section.
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Penalty framework and statutory requirements
Measure 1 – New statutory duty for key personnel of NDIS providers
Description
It is proposed to introduce a new statutory duty for key personnel of an NDIS provider to exercise due diligence to ensure that the NDIS provider complies with the provider’s obligations under the NDIS Act. It is proposed that breach of this duty would attract a civil penalty. 
Key personnel of NDIS Providers are already required to comply with these obligations (i.e. NDIS Practice Standard or conditions of registration). The measure intends to consider the circumstances where members of key personnel have responsibility for those obligations and have not exercised due diligence to ensure the provider is complying. 
Examples/rationale
The Disability Royal Commission highlighted cases in which key personnel of NDIS providers were not adequately ensuring NDIS providers were complying with their responsibilities as required under the NDIS Act, NDIS Rules and Practice Standards.  
For example, in one case, the Disability Royal Commission heard evidence that key personnel, including senior management and board members, failed to take necessary actions to ensure the provider’s compliance with the NDIS Act and NDIS Rules. The failures included inadequate training of staff, poor oversight and investigation into serious incidents, and failure to address complaints about abuse by staff members.  
In the example above, the Disability Royal Commission found that some key personnel did not sufficiently prioritise or make sure risk management processes were implemented or respond adequately to known issues within the organisation. This lack of accountability contributed to ongoing harm to participants.
Measure 2 – New statutory duty for NDIS providers
Description
It is proposed to introduce a new statutory duty of care requiring NDIS providers to ensure, so far as is reasonably practicable, that the conduct of the provider does not cause adverse effects to the health and safety of individuals to whom the provider is delivering supports or services while the provider is delivering those supports or services. The duty of care would consider what is reasonably practicable while delivering those supports and services (i.e. what is possible in the circumstances and whether it is reasonable in the circumstances to do all that is possible to ensure health and safety). It is proposed that breach of this duty would attract a civil penalty.
Examples/rationale
Some NDIS providers are not taking appropriate steps to make sure their actions do not cause harm to NDIS participants. The NDIS Code of Conduct is not currently preventing provider misconduct and unsafe practices as well as it was expected to.  
The Disability Royal Commission also uncovered evidence of systemic issues regarding the responsibilities of NDIS providers in safeguarding the safety and wellbeing of NDIS participants. The Commission found many cases of poor monitoring of health and wellbeing. Several of these cases led to a participant’s health condition worsening without anyone intervening to ensure the person received proper medical treatment.
Measure 3 – Increased penalty framework
Description
It is proposed to make legislative amendments introducing a stronger penalty framework, including the ability for higher penalties to be sought for failing to comply with the NDIS Act. 
It is also proposed to introduce new criminal offences and new civil penalty provisions to deter against breaches of the NDIS Act and to reflect the seriousness of the actions. 
Proposed new criminal offences include: 
· Serious failure to comply with conditions of registration 
· Providing supports that require registration without registration
· Failing to comply with a banning order. 
Proposed new civil penalty provisions include: 
· Failing to comply with requirement to give information
· Providing false or misleading information or documents for the purposes of the NDIS Act
· Contraventions of requirements relating to the use or disclosure of protected Commission information
· Aggravated contravention/s of the requirements attracting civil penalties under the NDIS Act.  
Examples/rationale
Penalty provisions need to have a protective, preventative, and corrective impact to reduce harm arising from poor quality or unsafe supports provided under the NDIS. The current penalty framework under the NDIS Act does not appear to be sufficient to act as a credible deterrent and is not adequate where a breach results in serious harm. 
Where events result in the serious harm or death of a person, there is a gap between the penalties that apply under the NDIS regulatory framework and those that apply under other regulatory frameworks such as workplace health and safety.  
Below is a comparison of different penalty frameworks where failure to comply with obligations leads to harm: 
· NDIS Participant (breach of the NDIS Code of conduct): the NDIS set the maximum penalty available at $412,500
· Worker (breach of Commonwealth workplace health and safety legislation): the penalty for failing to comply with a health and safety duty can be up to $15 million.
Given both regulatory frameworks are intended to protect the safety of people, there is no good reason as to why the penalty amount for a worker is 38 times the penalty amount for a participant. 
There is a risk that the current penalties under the NDIS regulatory framework might be considered by unscrupulous providers as merely being part of the cost of doing business, given that some of the larger providers receive up to $395.6 million annually in NDIS payments and the average annual plan cost for an NDIS participant receiving SIL is over $400,000 annually.
The higher penalty is only intended to allow the court to impose a higher penalty when needed to reflect the seriousness of a breach and ensure the penalty amount will not be viewed as a cost of doing business by the provider. 
The proposed new criminal offences are designed to address behaviour that demonstrates continual and intentional disregard of regulatory arrangements designed to protect participant safety. 
Measure 4 – Anti-promotion orders
Description
It is proposed that the NDIS Commissioner be able to issue an anti-promotion order to restrict a person from advertising or marketing NDIS services or supports where the promotion undermines the integrity and principles of the NDIS. 
Prohibited conduct will be specified in NDIS Rules. It is proposed that failure to comply will attract a civil penalty.
Examples/rationale
The NDIS Commission is aware of exploitative and inaccurate advertising for the purpose of financial benefit to the business. For example, there are shopping coupons that deliberately mislead NDIS participants (and the public) about how NDIS funds can be used. These practices have been seen in many NDIS services but most often for Short Term Accommodation. An example of this practice is false claims advertising holidays “paid by NDIS” where participants are encouraged to “bring your family for free accommodation”. 
Additionally, some providers are making exaggerated claims about potential Specialist Disability Accommodation (SDA) profits and aggressively marketing investment opportunities with annual profits of 10% to over 20%. Marketing that leads investors to believe they will be able to make healthy profits can have a negative impact in the SDA market, potentially leading to vacant homes built in the wrong places or designed without understanding the level of demand. This practice harms both investors and individuals relying on SDA.
Measure 5 – Evidentiary certificate
Description
It is proposed to allow an evidentiary certificate signed by the NDIS Commissioner to be prima facie evidence of the matters specified in the certificate. 
While this measure is a matter of legal technicalities relating to evidence in court matters, the intention is for Commission resources to be better utilised to support the quality and safety of NDIS participants. 
Examples/rationale
NDIS Commission officers spend a lot of time preparing affidavits and attending court to give evidence about the registration status and history of a provider.  
For example, when the National Disability Insurance Agency (NDIA) takes a provider to court for fraud, NDIS Commission officers support the case by providing evidence including registration information of those NDIS providers. NDIS Commission officers are then required to attend/be on stand-by each time a case proceeds even though the NDIA officer who lodged the matter may not be required to attend. This impacts NDIS Commission resources, for what is formal, technical and non-contentious evidence (including provider registration data and history). 
The proposed amendment aims to make it quicker and easier for the NDIS Commission to provide evidence regarding generally uncontroversial matters. In the event that a party does wish to challenge the material evidenced by way of certification, they will be able to do so.
Safeguarding
Measure 6 – Expansion of the categories of people who a banning order can be imposed against 
Description 
Under the current legislative framework, the classes of persons against whom banning orders can be made is effectively limited to persons who are, or previously were, NDIS providers, employees or key personnel. 
It is proposed that other categories of people involved in providing services in the NDIS can be stopped from doing so by imposing a banning order against them. 
The proposed amendments would enable the NDIS Commissioner to exclude unsuitable persons from participating within the NDIS sector in a broader range of roles, including NDIS audit and consultant-related roles.
Examples/rationale
The NDIS market has a number of people operating as business advisors, consultants and auditors, who are highly influential in the direction and operation of NDIS service providers. 
When those advisors, consultants or auditors are found to have been providing advice to NDIS providers that is fraudulent, unsafe or otherwise contrary to the intention of the NDIS, the Commissioner will have the power to ban them from further operating in the NDIS system. 
Information gathering
Measure 7 – Making the registration condition requirement to provide documents clearer
Description
It is proposed to make it clearer that a part of being a registered NDIS provider is that they must provide certain documents if requested by the Commissioner, as well as information. 
Examples/rationale
This is a proposed technical amendment to ensure that the NDIS Commissioner can request both information and documents under the NDIS Act. 
Measure 8 – Shorter timeframe for the production of information or documents
Description
It is proposed that the NDIS Commissioner may request the production of information or documents in certain circumstances in less than the current 14-day timeframe. 
Examples/rationale
In situations in which potential safeguarding concerns for a participant have been raised, it might be considered necessary to obtain information or documents from an NDIS provider within a more urgent timeframe than the current 14-day timeframe. 
The proposed reform would enable the NDIS Commissioner to require such information to be provided within a shorter timeframe. This will ensure information that is needed to assess whether urgent intervention is required, for example, to protect an NDIS participant’s safety, is obtained by the NDIS Commission quickly. 
Measure 9 – Requirement that information be held in Australia
Description
It is proposed that NDIS providers hold information relating to NDIS participants and the provider’s delivery of NDIS supports to participants in Australia. 
Examples/rationale
There is currently no requirement for NDIS providers to hold information within Australia. For example, if a provider’s information is cloud-based and held overseas, it might not be readily accessible in response to NDIS Commissioner requests, including when it is urgent for NDIS participant safeguarding or compliance-related purposes The powers and processes available to Government agencies such as the NDIS Commission to attempt to obtain information held overseas are limited and slow. Consequently, a requirement for NDIS providers to hold information within Australia will enable the NDIS Commission to obtain the information it needs, in a timely way, to protect NDIS participants and the integrity of the NDIS.
NDIS participants would remain free to access NDIS supports delivered by providers located outside Australia; for example, NDIS therapeutic supports being delivered virtually by a provider located outside Australia. However, all providers, whether they are based in Australia or overseas at the time of support delivery, would be required to hold the information in question within Australia.
Holding information in Australia on Australian-based servers is a standard requirement for many Government-funded services. 
Measure 10 – Information gathering – delegation of rule-making powers
Description
It is proposed that the NDIS Commissioner be able to use the existing Ministerial power to make and change Prescribed Bodies Rules. Prescribed Bodies Rules are Rules which require the persons or bodies to whom protected Commission information may be disclosed, and why. Protected Commission information means information about a person (including a deceased person) that is or was held in the records of the NDIS Commission (other than information that is already published on the NDIS Provider Register). For example, this could be information about the delivery of an NDIS support to an NDIS participant by an NDIS provider, that was the subject of a complaint to the NDIS Commission.
Examples/rationale
Currently, this power is only able to be used by the Minister who has responsibility for the NDIS. The proposed change would allow the NDIS Commissioner to make and change Prescribed Bodies Rules. This technical change is being proposed to bring this particular NDIS Rule-making power into alignment with the other NDIS Rule-making powers that the NDIS Commissioner already has in relation to the functions of the NDIS Commissioner. It would facilitate information sharing to support the safeguarding of participants, market oversight and regulation of NDIS providers. 



Proposed changes to the NDIS Act (Bill No 2) (you are here)


Self-directed supports and changes to the definition of an NDIS provider


Registration of platform providers 
Registration of support coordinators and supported independent living (SIL)
Step 1


Step 2


Step 3


Consultation commences


Publish discussion papers


Publish Exposure Draft


Step 4


Introduce Bill No 2 into Parliament


Hold roundtables and consultation sessions
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